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HAROLD L. ICKES VS. W. L. GAZZAM ET AL.I 


I 


a Supreme Court of the District of Columbia, 

| 

No. 50914, in Equity 

! i 

W. L. Gazzem, Suing for the Copartnership, W. H. Seagrave and 

W. L. Gazzem, petitioner 

vs. j 

Ray Lyman Wilbur, Secretary of the Department 0f the In- 

terior of the United States, respondent j 

| 

United States of America, 

District of Columbia, s%: 

Be it remembered, That in the Supreme Court of the jDistrict of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition 

| 

Filed February 10, 1930 

In the Supreme Court of the District of Columbia 

As a District Court of the LTnited States 

In Equity No. 50914 

W. L. Gazzem, Suing for the Copartnership, W. H. Seagrave and 

W. L. Gazzem, petitioner 

vs. j 

Ray Lyman Wilbur, Secretary of the Department of the 
Interior of the United States, respondent 

i 

W. L. Gazzem for his petition herein respectfully represents to the 
Honorable Court, and alleges: j 


That the petitioner is a citizen of the United States, residing in 
the city of Seattle, County of King, State of Washington, and 
brings this suit in his own right; that Ray Lyman Wilbur, respond¬ 
ent, is duly qualified, appointed and acting Secretary of the Interior 
and is sued in his official capacity and not otherwise and that this 
proceeding is brought under the Act of the TOth Congress (Public, 
No. 728) approved February 13, 1929, being an amendment to the 
Act (40 Stat. 1272) approved March 2, 1919, entitled “An Act to 
provide Relief in Cases of Contracts connected with the Prosecution 
of the War and for other purposes ”, as amended. 
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That the errors in law complained of herein were made by the 
predecessors in office of the said respondent in their administration 
of the said Act approved March 2, 1919, as amended, commonly 
known as the War Minerals Relief Act. 

2 HI 

That on Mav 27. 1919, petitioner filed claim with the Secretary 
of the Interior for $31,708.98 for loss sustained in producing or 
in preparing to produce chrome ore at the request and demand of 
the Government ; more particularly in compliance with the request 
and demand of one of the agencies named in the said Act. 

(a) That said operations for said ore were conducted between 
April 6, 1917, and November 11, 1918, in Curry County, State of 
Oregon, on certain property known as the Bald Face Chrome Mine 
on the north fork of the Smith River about twenty miles from the 
coast in said County. 

(b) That said claim was given the number 639 on the docket of the 
War Minerals Relief Commission, an administerial body set up in 
the premises by the said Secretary. 

(c) And that thereafter the books and records appertaining to the 
claim, were examined by an auditor for the said Commission, and 
the mining property as aforesaid, was examined by engineers for 
the said Commission. 

(d) That thereafter awards totaling $24,923.00 for and on account 
of said losses were paid by the said Secretary in his final decision. 

IV 


That the disallowance in the said final decision involving questions 
of law are as follows: 

Item 1. Amount paid for the right to mine advance 

royalty---$3,05S. 08 

Less: Depletion allowance- 1,230.72 

Disallowed_$1. 827.36 

Item 2. Legal expenses_ 85.80 

Item 3. Interest paid on borrowed money used in the aforesaid 

chrome mining operations to November 11th- 982.04 

Item 4. Interest paid after November 11th on said borrowed money 

plus additional amounts to be ascertained- 1,131.23 

3 Item 5. By the disallowance of a proper salary paid by the 
copartnership to the active working member in the amount 
so paid in excess of $4.00 per diem. 

And the petitioner alleges that the items of loss enumerated in 
this paragraph were incurred through compliance with the request 
and demand of the Government as aforesaid. 


V 

The petitioner further alleges that the said Secretary has admitted 
that the petitioner produced and prepared to produce chrome ore at 
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the request of the Government on property containing the said ore 
in commercial quality and quantity, and that the said operation 
was not speculative. j 

(a) That the respective amounts of said disallowed l^ss, as enu¬ 
merated in Paragraph IV of this petition have, after examination, 
been approved as matters of fact by the said Secretary, with the 
exception of interest after November 11, 1918. 

Assignment of Errors 


And vour petitioner claims and alleges and hereby! assigns as 
errors, that in his final decision the Secretary of the Interior erred 
as propositions of law, as follows: 

i 

FIRST 


In disallowing each of petitioner’s hereinbefore mentioned items 
of net loss. 


SECOND 


In his disallowance of each of said items of net loss the Secretary 
erred in finding as a question of law, that the third jand fourth 
provisos in section 5 of the said Act of March 2, 1919.! control the 
enacting clause by limiting the application of section 5 of the Act 
to certain classes of losses to the exclusion of others, such classifi¬ 
cation having no legal or reasonable basis; the effect of such 
4 construction of the statute being to defeat the manifest pur¬ 
pose of the Act. 

THIRD 

By his promulgation of certain hard and fast rules governing 
the construction of the statute; the effect being, (a) under the 
aforesaid hard and fast rules proffered proof by your petitioner 
of loss created by certain elements or items as claimed were not 
examined, accepted, or denied and the loss confirmed or otherwise 
by the said War Minerals Relief Commission, and (b) to deny con¬ 
sideration except to disallow the aforesaid items of loss as questions 
of law—vide preceding error. 


FOURTH 

In holding as a proposition of law and rule of construction that 
amounts paid as royalty or rental for the occupancy of chrome lands 
are investments in property, hence, disallowable uncjer the said 
Act as amended. 

FIFTH 

In holding as a question of law that interest paid On borrowed 
money used in a chrome operation at the request of the Government 
prior to November 11, 1918, is not a proper part of the operation’s 
loss whether said interest was paid prior to said November 11, 1918, 
or after, and that the said interest is not a loss within jthe meaning 
of the said Act of March 2nd, 1919. 


i 
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SIXTH 

By deciding that necessary expense for a lawyers service in con¬ 
nection with the said chrome mining operation is not a proper part 
of said operation and the loss thereof for reimbursement under 
the said Act as amended. 

SEVENTH 


By ruling that a claimant should not receive from a chrome 
mining operation stimulated as aforesaid a salary or wage allowance 
in excess of $4.00 per diem. 

5 Wherefore yoiir petitioner prays that the said errors and 

erroneous rulings of law by said Secretary of the Interior be 
reviewed and revised and therein the decree herein be certified to the 
Secretary of the Interior for action and adjustment pursuant to the 
provisions of the Act of Congress (70th, 2nd Session, Public, No. 728), 
approved February 13th, 1929. being an amendment to the aforesaid 
War Minerals Relief Act. 

Irving E. Burdick, 

Attorney for Petitioner. 

District of Columbia, ss: 

Irving E. Burdick, being first duly sworn, deposes and says that 
he is the attorney in the within action; that he has read the fore¬ 
going petition by him subscribed and knows the contents thereof; 
that the matters and things therein stated upon personal knowledge 
are true, and those stated upon information and belief, he believes 
to be true. 

Irving E. Burdick. 


Subscribed and sworn to before me this 10th day of February, 
1930. 

[seal] Mary V. Judge, 

Notary Public , D. C. 

Campbell C. Cochran, Jr., 

Attorney for Petitioner. 

A. Hamilton Dougherty, 

Attorney for Petitioner. 
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Respondent's answer to the. petition 


Filed April 12, 1930 


* ****** 

For answer to the petition in the above-entitled cause, the re¬ 
spondent, Rav Lvman Wilbur, says as follows: 

JL 7 V V 7 %J 

1. The respondent admits the allegations of the first paragraph 
of the petition. 

2. The respondent denies that his predecessors in office committed 
any error of law in their administration of the act of March 2 r 
1919, as is alleged in the second paragraph of the petition. 
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3. The respondent admits the allegations of the first subparagraph 
of Paragraph III. 

Answering the allegations of subparagraph (a) of the said Para¬ 
graph III, the respondent says that the petitioner’s mining opera¬ 
tions were conducted between March 15, and November 11, 1918. 

The respondent admits the allegations of subparagraphs (b), (c), 
and (d) of Paragraph III. 

4. Answering the allegations of the fourth paragraph of the peti¬ 
tion, the respondent says that the amount set forth in Item 1 of the 
said paragraph, towit, $3,058.08, represented the total sum paid by 
the petitioner on account of the agreed purchase price pf his mining 
property. As money expended for the purchase of lapd, or of an 
interest therein, did not represent a loss within the meaning of the 
War Minerals Act of March 2, 1919, no award was made to the peti¬ 
tioner on that account. The Secretary of the Interior, however, 
awarded $1,230.72 to the petitioner for the depletion of his mining 
property, resulting from abstracting ore therefrom, which was the 
amount shown bv the evidence in the case to be justly due on that 

v V v 1 

account. 

7 The respondent says, with respect to Item 2 of Paragraph 

IV, that money expended for legal expenses did not represent 
a loss incurred in producing or preparing to produce chrome within 
the meaning of the War Minerals Act of March 2. Ii919. 

The respondent says, with respect to Item 3 of Paragraph IV, 
that interest paid upon borrowed money was not within the scope 
of the War Minerals Act of March 2. 1919. The respondent says 
also that money paid as interest for the use of borrowed money did 
not, as a matter of fact, represent a loss to the borrower. 

The respondent says, with respect to Item 4, of Paragraph IV, 
that interest paid or accruing after November 11, 1918,1 was, in any 
event, bevond the purview of the War Minerals Act bf March 2, 
1919. | 

The respondent says, with respect to Item 5 of Paragraph IV, 
that the allowance of $4 per day made to the petitioner and his 
copartner, in consideration of the time and labor expended by them 
in conducting their mining operations, was the amount which the 
facts in the case disclosed should be paid to them on that account. 

5. The respondent admits the allegations of the first subparagraph 
of Paragraph V of the petition. 

The respondent denies the allegations of subparagraph (a) of 
Paragraph V. 

The respondent denies that the Secretary of the Interior com¬ 
mitted any errors of law as alleged in the petitioners assignment of 
errors. 

Having answered the petition fully, the respondent! asks to be 
hence dismissed, with costs. 

Ray Lyman Wilbur. 


i 
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District of Columbia, ss : 

Ray Lyman Wilbur, being first duly sworn, on his oath 
says that he has read the foregoing answer by him subscribed, and 
knows the contents thereof, and that the matters therein stated of his 
own knowledge are true, and those stated on information and belief 
he believes to be true. 

Ray Lyman Wilbur. 

Subscribed and sworn to before me this 11th day of April 1930. 

[seal] William H. Reichard, 

Notary Public in and for the District of Columbia. 

E. C. Finney, 

Solicitor. Department of the Interior. 

O. H. Graves, 

Assistant to the Solicitor . 

Attorneys for the Respondent. 

Memorandum of court 
Filed November 28, 193*2 

******* 


In this case the petitioner claims error in the rulings of the Sec¬ 
retary with respect to certain items which were not considered in 
arriving at the award of net loss. 

Item 1 . Amount paid by way of advance royalties for the right 
to mine. There is no dispute as to the facts or amount of this item. 
The expenditure seems clearly a payment for an interest in property. 
Within the purview of the War Minerals Relief Act, no difference 
appears between money expended for the purchase of the fee, and 
money expended for the right to remove minerals from the land. 
In determining net loss, therefore, the item should be considered 
in accordance with the decision in U. S., ex rel. Vindicator Con¬ 
solidated Gold Mining Co., 284 U. S. 231. 

Item 2. Legal expenses. There is nothing whatever in the record 
to show the nature of the services for which the expenditure 
9 was incurred. The Court can not find from the record that 
the item represents a necessary expenditure in carrying on 
the mining enterprise, or that the Secretary erred as to any ques¬ 
tion of law involved in his refusal to consider it. 

Item 3. Interest paid on borrowed money used in mining opera¬ 
tions to November 11, 1918. There is apparently now no dispute 
about this item, in view of the decision in the Vindicator case, supra. 
The Secretary concedes it should be taken into consideration in 
determining the net loss. 

Item 4. Interest paid on borrowed money used in mining opera¬ 
tions after November 11, 1918. In U. S., ex rel. Chestatee, etc. Corp. 
v. Wilbur, Law No. 78,361, it was held by this Court (memorandum 
opinion by Mr. Justice Adkins) that interest paid after March 2, 
1919. is not to be considered among the losses contemplated by the 
statute. Under that decision, which is accepted as applicable here, 
the Secretary is authorized to consider interest paid up to March 
2, 1919, but not after that “ cut-off ” date. 
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I 


It was stated on the hearing that an appeal in Law ]Njo. 76,361, is 
now pending in the Court of Appeals, and suggested that the decree 
in this case may be so drawn that interest can be compute!! in accord¬ 
ance with the decision of the Court of Appeals when rendered. 

Item 5. Salary paid by the copartnership to members active in 
the mining operations. It appears from the record that claim was 
made for $1,200 paid one Frank Cain for expenses andisalary, and 
for $3,000 for salary of Seagrave, one of the partners. ! The Secre¬ 
tary appears to have treated Cain as an engineer and ndt as a part¬ 
ner, and of the $1,200 claimed, to have allowed the slim of $927. 

an allowance to Seagrave of $964] or $4.00 a 
day for the time employed, in accordance with the| regulations 
10 of the Secretary applicable to such cases. It seeing, therefore, 
that the Secretary considered these expenditures! and made 
what he considered the proper allowance with respect to each of 
them, and his action as to this item will not be disturbed. (See 
memorandum in Green v. Wilbur, Equity No. 50,887.) 

Decree accordingly may be settled on notice. 

J oseph W. j Cox, 

Justice. 

November 28, 1932. 

| 

Order substituting defendant 


Filed April 19, 1933 

* * * * * * 


♦ 


On this day the above cause came on to be heard upon!the motion 
of counsel for petitioner, made in open Court, to permit] said cause 
to be continued and maintained against Harold L. Ickes], Secretary 
of the Interior of the United States, successor in office to Ray Lyman 
Wilbur, former Secretary of the Interior, and to substitute the said 
Harold L. Ickes, Secretary of the Interior as defendant, in the place 
and stead of Ray Lyman Wilbur, former Secretary of the Interior. 

And it being satisfactorily shown to the Court that; there is a 
substantial need for so continuing and maintaining thej cause and 
obtaining an adjudication of the questions involved, and!by consent 
of counsel, it is 

Ordered that Harold L. Ickes, Secretary of the Interior of the 
United States be and he hereby is made a party defendant hereto 
and that he be and hereby is substituted as such defendant in the 
place and stead of Ray Lyman Wilbur, former Secretary of the 
Interior, and it is further ordered that this cause be and the same 
hereby is ordered to be continued and maintained against the 
11 said Harold L. Ickes, as Secretary of the Interior of! the United 
States. 

This 19th day of April 1933. 

James M. Proctor, 

1 Justice. 


I Consent: 


O. H. Graves, 

Attorney for Harold L. Ickes , 
Secretary of the Interior. 


I 
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Motion to settle decree 

Filed July 18, 1935 

******* 

Comes now W. L. Gazzam, suing for the copartnership of W. H. 
Seagrave and W. L. Gazzam, petitioner in the above-styled cause, 
and avers that heretofore, May 27, 1919, claim No. 639 was filed 
by W. H. Seagrave in behalf of the copartnership of W. H. Seagrave 
and W. L. Gazzam before the Secretary of the Interior, wherein said 
copartnership claimed net losses of $31,908.98 under the War Min¬ 
erals Relief Act of March 2, 1919, sustained in producing and pre¬ 
paring to produce chrome ore. 

Petitioner avers that thereafter the Secretary of the Interior recog¬ 
nized the validity, in part, of the claim of said copartners and made 
awards to them totaling $24,923.00, which amount was duly paid 
to said copartners. 

On February 10, 1930. petitioner, suing for said copartnership, 
filed suit under the Act of February 13, 1929, alleging certain errors 
of law' committed by the Secretary of the Interior in the adjudica¬ 
tion of the claim of such copartnership. 

Thereafter, on November 28, 1932, Mr. Justice Cox of this Court, 
rendered a memorandum opinion in said cause, a copy of which is 
hereto annexed, made a part hereof and marked ’‘Exhibit A.” 
12 That in said memorandum opinion, it was provided that 
“ decree accordingly may be settled on notice.” 

Petitioner suggests unto the Court the death of his copartner 
W. H. Seagrave; that he died on the 5th day of February 1929; 
that petitioner is the surviving member of said copartnership and 
as such is entitled to prosecute this claim for the benefit and in 
behalf of said copartnership. 

Wherefore, premises considered, petitioner prays that a decree be 
entered in his behalf for the benefit of said copartnership in ac¬ 
cordance with the memorandum opinion of Mr. Justice Cox, au¬ 
thorizing and directing Harold L. Ickes, as Secretary of the Interior, 
to ascertain what amount of net loss, if any, said copartnership 
sustained by reason of— 

(1) amount paid by way of advance royalty for the right to mine 
the property involved, and 

(2) amount of interest paid on borrowed money used in such 
mining operations to March 2, 1919. 

Respectfully submitted. 

W. L. Gazzam, 

Suing for the copartnership of W. H. Seagrawe 

and TV. L. Gazzam, 
By Irving E. Burdick, 
i Counsel for Petitioner. 

T. S. Plowman, 

Of Counsel. 

* * * * * * * 

Note.— Exhibit A attached hereto is a copy of the Memorandum 
of Justice Cox found at pages 8, 9, and 10 of this transcript. 
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13 Decree I 

i 

! 

Filed November 4, 1935 

7 l 

* * * * * * * 

i 

Upon consideration of the motion of petitioner to settle the decree 
in the above cause on the memorandum opinion rendered herein by 
this Court on November 28, 1932, and the Court having heard the 
argument of counsel and being fully advised in the premises, it is, 
by the Court, this 4th day of November 1935; 

Adjudged, ordered, and decreed that the respondent, |Harold L. 
Ickes, Secretary of the Interior, is hereby authorized and directed 
to ascertain whether the copartnership of W. L. Gazzam and W. H. 
Seagrave, deceased, has incurred a net loss, not heretofore awarded 
on account of moneys paid by way of advance royalties for the 
right to mine the property involved, and on account pf interest 
paid to March 2, 1919, on borrowed money used in the mining opera¬ 
tions here in question as set forth in petitioner’s War Minerals 
Relief Claim No. 639 and as alleged in the petition herein and by 
no reason other than the reasons herein set forth and to thereupon 
proceed to the adjustment of said claim in accordance with the facts 
as they may be determined by him, and thereafter, if any award is 
made, to pay same in full to W. L. Gazzam, as the surviving partner 
of said copartnership. 

It is further ordered that no costs be awarded either party. 

Joseph W. (pox, 

Justice. 

No objection as to form: 

Nathan R. Margold, 

Attorney for respondent. 

From the foregoing decree the respondent notes in ope^L court an 
appeal to the United States Court of Appeal^ for the 

14 District of Columbia, and the same is hereby allowed this 
4th day of November 1935. 

Joseph W. (Jox, 

Justice. 

Assignment of errors 

| 

Filed November 5, 1935 I 

i 

* * * * * * I * 

Now comes the respondent, Harold L. Ickes, Secretary of the 
Interior, by his attorneys, and assigns as errors of the Supreme 
Court of the District of Columbia in the above-entitled cause the 
following: 

1. The court erred in granting petitioner’s motion to settle a 
decree. 
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2. The court erred in entering a decree directing the respondent, 
Harold L. Ickes, Secretary of the Interior, to ascertain whether the 
copartnership of W. Li Gazzam and W. H. Seagrave, deceased, had 
incurred a net loss by reason of certain expenditures and to pay the 
same, if any, in full to W. L. Gazzam, as the surviving partner. 

3. The court erred in holding that the interest of W. H. Seagrave 
in War Minerals Relief Claim No. 639 did not abate upon his 
death. 

4. The court erred in holding that the interest of W. H. Sea¬ 
grave in War Minerals Relief Claim No. 639 was transferred by 
operation of law upon his death to W. L. Gazzam. 

5. The court erred in holding that the interest of W. H. Seagrave 
in War Minerals Relief Claim No. 639 was transferable. 

6. The court erred in holding that W. L. Gazzam could 
15 bring and maintain a suit under the act of February 13, 
1929 (45 Stat. 1166), on behalf of W. H. Seagrave after the 
latter's death. 

7. The court erred in holding that W. L. Gazzam could bring and 
maintain a suit under the act of February 13, 1929 (45 Stat. 1166), 
on his own behalf and on behalf of W. H. Seagrave, deceased. 

Nov. 4, 1935. 

Nathan R. Margold, 

Solicitor , Department of the Interior , 

Frederick Berxays Wiener. 

Assistant Solicitor , Department of the Interior , 

William H. Abbott, 

Assistant Solicitor, Department of the Interior, 

Attorneys for Respondent. 

Harold L. Ickes, 

Secretary of the Interior. 

Receipt of copy of foregoing assignments of error acknowledged. 

T. S. Plowman, 
Attorney for Petitioner. 

Designation of recard 
Filed November 14, 1935 

******* 

The clerk will please prepare a transcript of the record in the 
above-entitled cause and include therein the following: 

1. The petition. 

2. Respondents answer. 

3. The memorandum opinion of Mr. Justice Cox, dated Novem¬ 
ber 28, 1932. 

4. The order substituting Harold L. Ickes, Secretary of the In¬ 
terior. as respondent. 

5. The motion of petitioner to settle a decree. 

6. The decree. 
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7. The assignment of errors. 

16 8. This designation of record and acknowledgment of 

service. ! 


Nathan R. Margold, 

Solicitor, Department of the Interior, 

Frederick Bern ays Wiener,! 
Assistant Solicitor, Department of the Interior, 

William H. Abbott, i 

Assistant Solicitor, Department of the Interior, 

Attorneys for Respondent. 

Harold L. Ickes, 

Secretary of the Interior. 


Service of copy of foregoing designation of record acknowledged 
this November 13, 1935. ! 


T. S. Plowman, 
Attorney for Petitioner. 


17 


Supreme Court of the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Colirt of the 
District of Columbia, hereby certify the foregoing page3 numbered 
from 1 to 16, both inclusive, to be a true and correct transcript of 
the record according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 50914! in Equity, 
wherein W. L. Gazzem, suing for the co-partnership, W. H. Seagrave 
and W. L. Gazzem, is Petitioner and Pay Lyman Wilbur^ Secretaiy 
of the Department of the Interior of the United States, is Respond¬ 
ent, as the same remains upon the files and of record in $aid Court- 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
20th day of November 1935. 

[seal] Frank E. Cunningham:, Clerk. 

By Chas. B. Cofuir, Assistant Clerk. 

(Endorsement on cover:) District of Columbia Supreme Court. 
No. 6602. Harold L. Ickes, Secretary of the Interior, appellant, vs- 
W. L. Gazzam, etc. United States Court of Appeals for the District 
of Columbia. Filed Nov. 22, 1935. Henry W. Hodges, cl^rk. 
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BRIEF OF APPELLANT, HAROLD L. ICKES, SECRETARY OF 

THE INTERIOR 


STATEMENT OF THE CASE 

! 

This is an appeal by the Secretary of thS In¬ 
terior, Harold L. Ickes, from a decree of the Su¬ 
preme Court of the District of Columbia in a |War 
Minerals Relief case filed pursuant to the Act of 
February 13, 1929 (45 Stat. 1166), which directed 
him to ascertain whether the partnership of L. 
Gazzam and W. H. Seagrave, Seagrave having died 
on February 5, 1929, had incurred a net loss on 
account of moneys paid by way of advance royalties 
on mining property and for interest on borrowed 

money* to proceed to the adjustment of the claim, 

(i) 
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and to pay the award, in full, to W. L. Gazzam as 
the surviving member of the partnership. 

THE FACTS 

War Minerals Relief Claim No. 639, involved in 
this appeal, was filed in the names of W. H. Sea- 
grave and W. L. Gazzam, residents of the State of 
Washington, pursuant to the provisions of the act 
of March 2,1919 (40 Stat. 1274). After considera¬ 
tion of the claim, awards totaling $24,923 were 
made to Seagrave and Gazzam on December 10, 
1919, and January 9, 1925, by the then Secretaries 
of the Interior. After the passage of the act of 
February 13, 1929 (45 Stat. 1166), granting War 
Minerals Relief claimants the privilege of obtain¬ 
ing a review in the Supreme Court of the District 
of Columbia of the Secretary’s final decision upon 
matters of law, Gazzam, suing for the partnership, 
on February 10, 1930, filed a petition seeking re¬ 
view of the final decision of the Secretary of the 
Interior upon the matters of law alleged to have 
been erroneously decided by him (R. p. 1). The 
cause was heard by Mr. Justice Cox upon petition 
and answer, and a memorandum opinion was 
handed down on November 28, 1932, holding that 
the Secretary of the Interior had erred in denying 
claimants reimbursement for losses sustained by 
reason of advance mining royalty payments and 
interest payments, and further holding that the 
claimants’ other contentions were without merit 
(R. pp. 6-7). 




On July 18, 1935, Gazzam filed a motion to Settle 
decree (R. p. 8). The motion sets out that W. H. 
Seagrave had died February 5, 1929. Until the 
filing of this motion neither the pleadings in this 
cause nor the files of the War Minerals Relief 

I 

Commission in Claim No. 639 contained any record 


of the death of Seagrave. Accordingly, the issue 
as to whether or not the interest of Seagrave ip this 

i 

claim abated upon his death was not presented to 
the court below at the time of the original hearing. 

The trial court granted appellee’s motion'and 
entered a decree directing the Secretary of the 
Interior to pay to the surviving partner, in I full, 

i 

an award on the partnership claim. This id the 


decree from which the present appeal is takeiu 
It is the Secretary’s contention, as set out iiii his 


assignments of error (R. pp. 9-10), that War Min¬ 
erals Relief Claim No. 639 was the claim of both 


Gazzam and Seagrave; that Seagrave’s interest 
therein abated upon his death; and that Gaz<zam 


is entitled only to a pro rata share of the claim, 


the proportion depending upon the partnership 
agreement between him and Seagrave. The Sec¬ 
retary contends, upon authority of Work v. Rives, 
267 U. S. 175 (1925), and I ekes v. Cuyuna Mining 
and Investment Co., 63 App. D. C. 91, 69 F. ^2d) 
662 (1934), cert. den. 293 U. S. 562 (1934), which 
held that claims under the War Minerals Relief 


acts are mere gratuities and not transferable even 
by operation of law, that Seagrave’s interest in 
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entered a decree directing the Secretary of the 
Interior to pay to the surviving partner, in full, 
an award on the partnership claim. This is the 
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It is the Secretary’s contention, as set out in his 
assignments of error (R. pp. 9-10), that War Min¬ 
erals Relief Claim No. 639 was the claim of both 
Gazzam and Seagrave; that Seagrave’s interest 
therein abated upon his death; and that Gazzam 
is entitled only to a pro rata share of the claim, 
the proportion depending upon the partnership 
agreement between him and Seagrave. The Sec¬ 
retary contends, upon authority of Work v. Rives, 
267 U. S. 175 (1925), and Ickes v. Cuyuna Mining 
and Investment Co., 63 App. D. C. 91, 69 F. (2d) 
662 (1934), cert. den. 293 U. S. 562 (1934), which 
held that claims under the War Minerals Relief 
acts are mere gratuities and not transferable bven 
by operation of law, that Seagrave’s interest in 
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tlie claim was not transferable, or, if it can be 
said to have been transferred, it passed under the 
law of the State of Washington to his legal repre¬ 
sentative—and Gazzam has not shown anywhere 
that he is such representative or is otherwise 
authorized to sue on behalf of Seagrave. 

Appellant interposes no objection to a decree 
directing the Secretary of the Interior to review 
Claim Xo. 639 and ascertain and pay to W. L. Gaz¬ 
zam his pro rata share of the net losses sustained 
by the partnership in respect of advance royalty 
and interest payments. 

THE ISSUES 

The principal issue in the present case is whether 
a War Minerals Relief award in full settlement of 
the partnership claim, made to the surviving mem¬ 
ber of a partnership, the other partner having died, 
constitutes a transfer by operation of law so as to 
fall within the inhibition of I ekes v. Cuyuna Min¬ 
ing and Investment Co 63 App. D. C. 91, supra, 
which held that War Minerals Relief claims were 
not transferable, even by operation of law. 

If this issue is decided in favor of the Secretary, 
it is not necessary to go further. If, however, this 
issue should be determined against appellant, it is 
necessary to inquire whether, in any event, the rec¬ 
ord supports Gazzam ? s right to sue on behalf of his 
deceased partner Seagrave. 



5 | 

I 

OUTLINE OF ARGUMENT j 

i 

I. Upon the death of a member of a partnership, 
the partnership is dissolved, and the decedent’s in¬ 
terest therein passes by operation of law, in this 
case to the estate of the deceased partner. 

II. Where, however, the deceased partner owned 
an interest in a War Minerals Relief claim, that 
interest cannot pass to his legal representative, as 
to allow the transfer would violate the rule j of the 
Cuyuna case. 

III. Even if this Court should refuse to j apply 
the Cuyuna decision to the instant case, still jappel- 
lee cannot receive an award in respect of ibis de¬ 
ceased partner’s share of the claim, because the 
record fails to disclose appellee’s right to imy of 
the latter’s interest in the partnership assets!. 

ARGUMENT 

I. Upon the death of a member of a partnership, the 
partnership is dissolved, and the decedent’s interest 
therein passes by operation of law, in this case to 
the estate of the deceased partner 

The petition in this cause was filed by jW. L. 
Gazzam suing for the partnership of himself and 
W. H. Seagrave. Seagrave died prior to the filing 
of the petition (R. p. 8). It appears from the 
pleadings herein and the records of the War Min¬ 
erals Relief Commission in Claim No. 63$ that 
Gazzam and Seagrave, residents of the State of 
Washington, were engaged during the yeah* 1918 
in mining chrome ore. 

i 

i 
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This mining venture or undertaking terminated 
shortly before the Armistice and it may be that the 
partnership terminated at that time. But in any 
event, assuming that the partnership continued for 
the sole purpose of prosecuting War Minerals Re¬ 
lief Claim No. 639, it was dissolved upon the death 
of Seagrave on February 5, 1929, eight days prior 
to the passage of the Act of February 13, 1929, 
supra, which granted War Minerals Relief claim¬ 
ants the right of review in the Supreme Court of 
the District of Columbia upon questions of law. 

The law is well settled, nor was it questioned by 
appellee below, that a partnership is dissolved 
upon the death of a partner. 

Scholefield v. Eiclielberger, 7 Pet. 586 
(Jan. T. 1833). 

Burwell v. Cawood et al., 2 How. 560 (Jan. 
T. 1844). 

Long v. Thayer, 150 U. S. 520 (1893). 

See Hannegan v. Roth, 12 Wash. 65, 40 
Pac. 636 (1895). 

Remington’s Revised Statutes of Wash¬ 
ington, Sec. 1460. 

Parsons, Partnership (3d ed.) 475. 

Moreover, the Secretary of the Interior, in ad¬ 
ministering the War Minerals Relief acts, has 
treated partnership claims as several and divisible. 
In claims filed by partners where it appeared that 
one of the partner’s profits in other stimulated 
mining ventures exceeded his loss in the claim un¬ 
der consideration, an award was made only to the 
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partner suffering a net loss, and only for tlie 
amount of his personal loss. Palmer and Arata v. 
Ickes, Equity No. 51021, Sup. Ct. D. C. 

And on principle, it must be so. If we assume 
that two partners engage in a 50-50 partnership, 
share and share alike, each partner owns half of the 
claim while both are alive. But suppose one of the 
partners dies. If appellee’s position is correct, the 
surviving partner now owns the whole claim, or 
twice again as much as when both were alive. The 

Secretary’s position is that to allow this would be 

| 

to permit a transfer by operation of law, sihce the 
death of one has operated to increase the share of 
the other. But this would be a transfer of bene¬ 
ficial interest contrary to the rule of the Guyana 
case, cited above, which held squarely thalt War 
Minerals Relief claims were nontransferable, even 
by operation of law. 

Specifically, under the Washington law govern¬ 
ing the partnership now in suit, it is clear! that a 
partnership terminates upon the death of one of 
its members; and under the same law, j more¬ 
over, the partnership interest of the deceased 
partner is transferred eo instante to his executor 
or administrator. 

i 

Section 1458 of Remington’s Revised Statutes of 
Washington directs the executor or administrator 
of the estate of a deceased member of a partnership 
to inventory the entire partnership property and 
to administer the partnership property unlless the 

43519—36 - 2 
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surviving partner is appointed administrator. It 
further directs the appraisers to estimate the value 
of the property and also the value of the deceased 
member’s individual interest in the partnership 
property. 

This section and section 1461 are as follows: 

Sec. 1458. Partnership property — Inven¬ 
tory—Bights of surviving partner .—The ex¬ 
ecutor or administrator of the estate of a 
deceased person who was a member of a co¬ 
partnership, shall include in the inventory, 
in a separate schedule, the whole of the prop¬ 
erty of such copartnership; and the apprais¬ 
ers shall estimate the value thereof and also 
the value of such deceased person’s indi¬ 
vidual interest in the partnership property. 

The whole of the partnership property 
shall be administered by such executor or 
administrator, unless the surviving partner 
shall within five days from the filing of the 
inventory, or such further time as the court 
may allow, apply for the administration 
thereof. If he so apply, he shall be entitled 
to administer the partnership property if 
the court find him to be qualified. If letters 
of administration be issued to such partner, 
he shall give such bond as the court may re¬ 
quire. He shall be denominated the admin¬ 
istrator of the partnership and shall give 
such notice to the partnership creditors as 
general administrators are required to give 
and shall settle the partnership estate in the 
same manner as is or shall be provided for 
the settlement of estates of deceased per- 
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sons except he shall account to the general 
executor or administrator for the interest 
of the deceased in the partnership property. 

Sec. 1461. Survivor failing to acfb .—In 
case the surviving partner is not appointed 
administrator of the partnership property, 
the administration thereof shall dfevolve 
upon the executor or administrator apd the 
court shall have power to require the surviv¬ 
ing partner to deliver the partnership prop¬ 
erty and evidences thereof to the adminis¬ 
trator or executor. j 

This Court will take judicial notice of the Wash¬ 
ington statutes; the courts of the United States 
take judicial notice of the laws of the several States, 
Cheeverv. Wilson, 9 Wall. 108,121 (Dec. T. jl869), 
and the courts of the District of Columbia are 


United States Courts. ( O’Donoghue v. United 


States, 289 U. S. 516 (1933); Act of June 7, 1934 


(48 Stat. 926). ! 

It is apparent, therefore, that under the law of 
Washington there was a legal transfer, not only of 
the deceased partner’s interest, but also of pll the 
partnership assets. 

The present suit is brought by W. L. GPzzam, 

i 

suing for the copartnership of Gazzam and Sea- 
grave. The administrator of the estate of W. H. 

i 

Seagrave has not been joined as a party plaintiff 
and neither the petition nor the motion to settle a 
decree allege any authority in W. L. Gazzkm to 
bring or maintain this suit on behalf of W. H. 
Seagrave or the partnership of Gazzam and Sea- 






grave as required by the provisions of section 
1458. 

In Hannegan v. Roth, 12 Wash. 65, 40 Pac. 636, 
supra, the court held that the legal title of a de¬ 
ceased partner to partnership realty descends to 
his heir and that the interest of a surviving part¬ 
ner is merely equitable, saying (p. 637 of 40 Pac.) : 

* * * In this state the surviving mem¬ 
bers of a partnership are not even entitled 
to the custody and control of the partner¬ 
ship property, as such property is here sub¬ 
ject to administration by the “ administra¬ 
tor of the partnership ”, and he is entitled to 
the exclusive custody thereof. 

It follows, therefore, that on the death of Sea- 
grave control and title to the partnership property 
was transferred to the executor or administrator 
of his estate, unless Gazzam applied for the admin¬ 
istration of the partnership property as provided 
by section 1458. Nothing in the record before this 
Court indicates that any such application w T as 
made. But even if it can be assumed that this was 
done, still, in any event, Gazzam would be here qua 
administrator of the estate of Seagrave, rather 
than qua surviving partner of the firm of Gazzam 
and Seagrave. 

But, whatever Gazzam’s representative charac¬ 
ter, be it administrator, executor, or surviving 
partner, he is in any event representing Seagrave, 
and that representation necessarily involves a 
transfer of Seagrave’s interest by operation of law. 
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Such a transfer, however, in so far as it involves 
an interest in a War Minerals Relief claim, cannot 
be made. This Court, in the case of I ekes v. Cuyuna 
Mining and Investment Co 63 App. D. C. 91, 
supra, held that War Minerals Relief claimfe are 
personal gratuities which may not be transferred, 
even by operation of law. Under the doctrine of 
that decision, Gazzam cannot receive any part of 
Seagrave’s interest in the claim. The decree must 
be limited to an adjustment of Gazzam’s individual 
loss, to be determined and controlled by his share 
in the partnership. 

It may be pointed out that the Secretary is not 
disposed to deny Gazzam’s individual claim by rea¬ 
son of the Washington statute, cited above, \i r hich 
provides that upon the death of a partner all the 
partnership assets pass to the latter’s administra¬ 
tor. For so much of the partnership assets as 
represented Gazzam’s share in the War Minerals 
Relief claim could not pass to Seagrave’s admin- 

j. 

istrator or executor, since Gazzam’s share in the 
claim was personal to himself and was not transfer¬ 
able under the Cuyuna decision. 

i 

II, Where, however, the deceased partner owned an in¬ 
terest in a War Minerals Relief claim, that interest 
cannot pass to his legal representative, as to allow 
the transfer would violate the rule of the Ciiyuna 
case | 

| 

As pointed out above, to permit Gazzam to assert 
here, not only that portion of the partnership 6laim 
properly his under the articles of partnership, but 
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also the share therein which originally belonged to 
Seagrave, would be to recognize a transfer by oper¬ 
ation of law. 

It is the position of the Secretary of the Interior, 
appellant here, that such a transfer would run coun¬ 
ter to the rule of Ickes v. Cuyuna Mining & Invest¬ 
ment Co., 63 App. D. C. 91, supra, which established 
the broad proposition that War Minerals Relief 
claims are not transferable or assignable in any 
way, even by operation of law. ; 

It is proper to point out that the Cuyuna case was 
decided after the memorandum opinion was filed 
in the case at bar (R. pp. 6-7), but before the decree 
was entered (R. p. 9). 

It is also proper to point out that Seagrave died 
before the passage of the Act of February 13, 1929 
(45 Stat. 1166), so that so far as his claim was con¬ 
cerned, there was nothing for the Supreme Court 
of the District of Columbia to review. 

Appellant now proposes to demonstrate the broad 
scope of the decision in the Cuyuna case: 

The Supreme Court has held that Congress, by 
the act of March 2, 1919 (40 Stat. 1274), merely 
conferred a gratuity upon those who had produced 
or prepared to produce war minerals. Work v. 
Rives, 267 U. S. 175 (1925). 

And this court, in denying the right of a pur¬ 
chaser of the assets of a claimant corporation at 
a receiver’s sale to prosecute a petition for review 
of their assignors’ claim, Ickes v. Cuyuna Mining 
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i 


& Investment Co., 63 App. D. C. 91, supra, simjply 

_ i 

followed Work v. Rives, 267 U. S. 175, supra\ in 
holding that these claims were mere gratuities. 
This Court further held that the right to claim [the 
gratuity was a personal one and could not be trans¬ 
ferred even by operation of law. 

After discussing the holding of Work v. Rives, 
267 U. S. 175, supra, relative to the character of the 
claims, Mr. Justice Van Orsdel, speaking for this 
Court, went on to say (63 App. D. C. at 93, 69 F. 
(2d) at 664) : I 

This decision was rendered prior to the 
passage of the 1929 act, but there is nothing 
in that act which in any way changes the 
character of the claims. The claims still 
remain purely in the nature of a gratuity! by 
the government, and are not legal claims 
against the government, nor does the act 
create in the claimants any vested legal 
rights. The 1929 act limits the right of Ac¬ 
tion to a claimant whose claims had been ad¬ 
justed under the prior acts by the Secretary 
of the Interior. 

***** 

At the time of the receivership sale, ^he 
claims of the Minnesota Company, under 
both the 1919 and 1921 acts, had been ad¬ 
justed by the Secretary of the Interior. No 
appeal or review was open to the claimant. 
The case was closed. The act of 1929 had 
not been passed, hence the Minnesota Com¬ 
pany had no right of action against the 
United States which could pass by the sale. 

i 

! 

i 
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Tlie adjusted claims, mere gratuities, never 
did constitute legal claims, or vested rights 
that could be enforced in any tribunal, hence 
they were incapable of conveyance, even by 
operation of law. 

This Court in the Cuyuna case definitely predi¬ 
cated its decision upon the broad ground that War 
Minerals Relief claims could not be transferred 
or conveyed, even by operation of law. And, in so 
doing, the Court was informed that this board hold¬ 
ing on the transferability of such claims would 
govern a number of pending cases in which peti¬ 
tions for review had been filed by widows, admin¬ 
istrators, executors, receivers, and other legal rep¬ 
resentatives and successors of War Minerals Relief 
claimants. The brief of the Secretary of the In¬ 
terior, which so informed the court, concluded as 
follows (p. 20): 

These cases all have depended upon the 
question: Is a right under the act of March 
2, 1919, assignable? This question never 
has been presented to this court for answer, 
and it involves a very large amount of pub¬ 
lic money in the aggregate. A broad de¬ 
cision of the question by this court would be 
desirable. 

The broad holding that, “The adjusted claims, 
mere gratuities, never did constitute legal claims, 
or vested rights that could be enforced in any tri¬ 
bunal, hence they were incapable of conveyance, 
even by operation of law”, must, therefore, be ac- 
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cepted as the considered view of a Court fully 
cognizant of the far-reaching effect its decision 
would have in other cases. 

Furthermore, it should be noted that the broad 
scope of the legal issue was called to the atten¬ 
tion of the United States Supreme Court by the 
Cuyuna Mining and Investment Company iii its 
petition for writ of certiorari, where petitioner 
said (p. 6) : ] 

This case involves a question of general 
importance because the decision of the Court 
of Appeals unsettles the law as developed by 
many previous decisions, including decisions 
of this Court, which establish the rigllt of 
succession by operation of law to claims gen¬ 
erally against the Government of the United 
States which are based on moral and equi¬ 
table obligations of the United States. Coun¬ 
sel for petitioner is informed by the |VVar 
Minerals Relief Commissioner that there are 
awaiting disposal some fifty cases of War 
Minerals Relief claimants in the same cate- 

i 

gory as the instant case, and where the|re is 
involved the question of the right of succes¬ 
sion to these claims by operation of law. 

The Supreme Court denied the petition. 293 U. S. 

562. ! 

The wide scope of this Court's decision in I ekes 
v. Cuyuna Mining & Investment Co., 63 App. p. C. 
91, supra, has been recognized by numerous Cases 
in the Supreme Court of the District of Columbia, 
where it was held, subsequent to that decision,j that 
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a receiver of a corporate claimant cannot prosecute 
the corporation’s War Minerals Relief claim 
(i Crowley v. Ickes, Equity No. 50946; on appeal to 
this Court, No. 6537, set for argument, February 
1936) ; that the claim of an individual abates upon 
his death ( Laura Mathews, legal representative of 
the Estate of John Mathews, deceased, v. Ickes, 
Equity No. 51015); and that the claim of a cor¬ 
poration abates upon its dissolution (U. S. ex rel. 
Liberty Pyrites Co. v. Ickes, Law No. 77734; Em¬ 
pire Charcoal Iron Co. v. Ickes, Equity No. 50804; 
TJnaka Minerals Co. v. Ickes, Equity No. 50845; 
Arko Mining Go. v. Ickes, Equity No. 50861; Salt 
Lake Tungstonia Mines Co. v. Ickes, Equity No. 
50894; Iron Mountain Alloy Co. v. Ickes , Equity 
No. 50910; New Jersey Manganese Co. v. IcLes, 
Equity No. 50916; Tennessee Manganese Co. v. 
Ickes, Equity No. 51029; and many others). The 
point last mentioned, it is fair to say, is no longer 
questioned or litigated by claimants. 

Consequently, upon the authority of the decisions 
cited, which establish that claims under the War 
Minerals Relief acts are mere gratuities incapable 
of transfer even by operation of law, it follows 
that no further award should be made for the 
losses sustained by W. H. Seagrave, of the dissolved 
partnership of Seagrave and Gazzam, and that the 
decree in this case should be limited to Gazzam’s 
share of the partnership losses. 





III. Even if this Court should refuse to apply the Cuyuna 
decision to the instant case, still appellee cannot 
receive an award in respect of his deceased part¬ 
ner’s share of the claim, because the record fails 
to disclose appellee’s right to any of the letter’s 
interest in the partnership assets 


As was pointed out above, if the Court sustains 
the Secretary’s contention that Seagrave’s jshare 
of the claim has abated, it is not necessary |to go 
further in the present case. In that event, it 
would be definitely established that a deceased part¬ 
ner’s portion of a War Minerals Relief cldim is 
just as non-transferable as such a claim held by 
any other legal entity; and a broad decision to 
that effect would be particularly welcome, j as it 
would dispose of some thirty other pending part¬ 
nership cases involving War Minerals Relief 
claims in which one or more partners have;since 


died. 

However, even if the Court should refuse to fol- 
low the Cuyuna decision, Gazzam still cannpt re¬ 
cover in respect of Seagrave’s share of the award; 
but the present case would then determine only the 
particular situation now presented. | 

It was pointed out above (pp. 7-11, supra ) that 
under the applicable Washington statute, admin¬ 
istration of all the partnership property; not 
merely of the deceased partner’s interest ip the 
firm’s assets, belonged to the legal representative 
of that partner. True, the statute gave a prefer¬ 


ence right to the surviving partner, just as pijobate 
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laws generally recognize the prior rights of a de¬ 
ceased individual’s surviving spouse, but such sur¬ 
viving partner took by virtue of his appointment 
as administrator, and not as surviving partner 
without more. 

Remington’s Revised Statutes of Washing¬ 
ton, Sec. 1458,1461, supra. 

But in the present case, the record is barren of 
any suggestion that Gazzam was administrator of 
the assets of Gazzam & Seagrave. There is no al¬ 
legation or admission anywhere that either the 
partnership assets or Seagrave’s individual assets 
ever passed through administration, let alone that 
Gazzam administered them. 

It follows that, even if it be held that Gazzam 
might legally succeed to Seagrave’s rights in the 
claims now in suit, there is nothing in the record 
to show that he has done so. In other words, he 
has not shown that he has authority to sue on be¬ 
half of Seagrave, and, absent such a showing, it is 
submitted that the decree below, which recognized 
such authority, cannot be sustained. It is horn¬ 
book law that one suing in a representative capac¬ 
ity must prove his authority to maintain suit; this 
is a proposition so elementary as not to require 
citation of authority. 

It should also be pointed out that, if the Court 
holds that War Minerals Relief claims are trans¬ 
ferable in the circumstances of the present case, 
it would necessarily follow that Gazzam must fail 



also as to his own portion of the instant claim, since, 
under the Washington law, that also passed tp the 
administrator of the partnership estate. And Gaz- 
zam has not shown himself to be such administrator. 

CONCLUSION 

In view of the foregoing, it is submitted that the 
decree of the Supreme Court of the District of 
Columbia should be reversed, with direction^ to 

enter a decree directing the Secretary of the| In¬ 
terior to ascertain Gazzam’s share of the loss jsus- 
tained by the partnership of Gazzam and Seagfave 

in respect of advance royalty and interest pay¬ 
ments. 

Respectfully submitted. 

j 

Nathan R. Margold, 

Solicitor, Department of the Interior, 
Frederick Bernays Wiener, | 

Assistant Solicitor, 
Department of the Interior, 
William H. Abbott, I 

Assistant Solicitor, 
Department of the Interior, 

Attorneys for Appellant . 
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(Hrnteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA! 


No. 6602. 


Harold L. Ickes, Secretary of the Interior, Appellant, 

i 

v. 

W. L. Gazzam, suing for the copartnership, W. Ef. Sea- 
grave and W. L. Gazzam, Appellee 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

This is an appeal by Harold L. Ickes, Secretary of 
the Interior, from a decree of the Supreme Coiirt of 
the District of Columbia, affirming the proposition that 
errors of law in a War Minerals Claim suffered by a 
copartnership are to be settled on the facts and ad¬ 
justed by the Secretary in full, notwithstanding the 
fact that a member of the said copartnership has 
passed away. 
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THE FACTS. 

A copartnership consisting of W. H. Seagrave and 
W. L. Gazzam, then residents of California and Ore¬ 
gon during 1918, produced and prepared to produce 
chrome ore in Oregon. A loss was sustained that be¬ 
came reimbursable under the provisions of the "War 
Minerals Relief Act (40 Stat. 1272). A timely claim 
was filed. Awards were made to the copartnership by 
the Secretary under the said Act and the amendatory 
Act approved November 23, 1921 (42 Stat. 322). The 
said awards totaled $24,923.00 and certain items of net 
loss were denied upon the Secretary’s construction of 
the law. In due course, the Act of February 13, 1929 
(45 Stat. 1166), enabled the claimant to get a recon¬ 
sideration of the said denied items of net loss. 

On February 5, 1929, Seagrave, one of the copart¬ 
ners, died. 

On February 10, 1930, Gazzam filed suit under the 
Act of 1929 for the benefit of the copartnership (R. 
1-4). A decree was entered directing the Secretary of 
the Interior to pay to the surviving partner in full an 
award on the partnership claim. (R. p. 9.) 

Appellee contends that the action of the Court be¬ 
low is correct. 


THE ISSUE. 

The onlv issue in this case is whether a claimant co- 
partnership under the Act of 1919 may obtain the ben¬ 
efits of the 1929 Act in full, through correction of er¬ 
rors made by the Secretary in his adjustment of its 
claim filed under the 1919 and 1921 Acts, although one 
of the members of said partnership is dead. 
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ARGUMENT. 

i 

A Partnership is an Entity the Same as a Corporation. 

The Interest of a Deceased Partner or Stockholder 

i 

Does Not Abate by His Death. 

| 

The Act approved February 13, 1929 (45 Stat.j 1166), 
under which this action arose provides “ that any claim¬ 
ant who has heretofore filed with the Secretary * * * 
may within one year from the date of the passage and 
approval hereof petition the Supreme Court of tne Dis¬ 
trict of Columbia * * * upon any question of law! which 
has arisen * * 

The claimant in this case was known as “Sehgrave 
& Gazzam”, Claim Xo. 639. In 1919 the partnership 
filed its claim under the Relief Act upon the question¬ 
naire propounded by the Secretary, through jW. H. 
Seagrave (now deceased), a member of the copartner¬ 
ship. Mr. Seagrave was recognized as the activq mem¬ 
ber of the copartnership. He had control of the books, 
records, etc. The awards made by the Secretary under 
the Acts of 1919 and 1921 were to the order of f;he co¬ 
partnership. 

In this partnership case the appellant contends that 
the interest of the deceased partner in the partnership 
claim abates at death and that only the interest of the 
surviving partner in the claim under the Relief Act 
may be paid thereunder. 

Appellant contends that he is sustained in his view 
by the decision of this Court in Cuyuna Mining Invest¬ 
ment Company v. I ekes (69 Fed. 2d 662). 

Appellee contends that this holding is incorrect be¬ 
cause (1) the original partnership entity—a claimant 
under the Relief Act of 1919,—still continues notwith¬ 
standing the death of a member of the copartnership 
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and (2) that the rule announced in the said Investment 
Company case does not apply. 

Upon the death of a copartner the right to conclude 
partnership affairs including choses in action, vests in 
the surviving partner and suits must be brought by or 
against him for partnership demands or liabilities. 
This question is so well settled that no citations of au¬ 
thorities would seem necessarv to establish its correct- 
ness. The rule is well established under the decisions 
of the State of Washington, where the copartners re¬ 
cently resided and where they had their principal office 
in connection with the joint adventure, the subject of 
the claim. 

Section 1458 of Remington's Revised Statutes of 
Washington constitutes no bar to the relief granted 
appellee by the lower Court. A substantially similar 
law has been in force in the State of Washington since 
the year 1854. (See Laws 1854, p. 274, pgh. 47; Laws 
1873, p. 276, pgh 121; Code 1881, pgh. 1436; Code 1897, 
p. 810.) It was held in Dyer v. Morse, 10 Wash. 492, 
in effect, that such statutes for the settlement of part¬ 
nership estates were in aid of the common law method 
of closing such estates, instead of in exclusion thereof, 
and where no steps were taken to procure administra¬ 
tion of the affairs of the partnership under the stat¬ 
ute, the surviving partner has full power to settle its 
affairs. The facts in this case, decided in 1895, were 
as follows: In October, 1865, Atkinson and Allingham 
were doing business as partners, that as such partners 
and for the use of the partnership, they acquired title 
to the real estate in controversy. The partnership con¬ 
tinued to 1870, when Allingham died, leaving a last 
will which devised such real estate to the father of 
plaintiff, that after the dissolution of the partnership 
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by the death of Allingham, Atkinson as surviving part¬ 
ner, closed up its affairs and appropriated its property 
to the payment of the debts of the firm; that the in¬ 
debtedness of the partnership at the time it was so dis¬ 
solved was in excess of its assets and Allinghafn was 
indebted to his partner in a large sum. That as such 
surviving partner Atkinson took possession of the 
property to reimburse himself for moneys advanced 
by him to pay partnership debts and in 1883, as sur¬ 
viving partner, he conveyed such property to the de¬ 
fendant. The Superior Court found that the plhintiff 
had the better title. On appeal, the Supreme Coiirt re¬ 
versed this decision, stating that it was contended on 
behalf of the appellee that this statute is exclusiye (re¬ 
garding settlement of partnershp estates) (parenthesis 
inserted) and that under the terms thereof all partner¬ 
ship estates must be settled and that since its enact¬ 
ment a surviving partner lias no authoritly to deal with 
partnership effects excepting as therein provided. The 
Court held as stated that the statute was in aid qf the 
common law method of closing estates and not in ex¬ 
clusion thereof and that Atkinson acquired the same 
rights to the land which he could have conveybd to 
another. To the same effect is the decision in Barlow 
& Shepherd v. Coggan, surviving partner. Mallory 
and Coggan, 1 Wash. Ter. 257, where it is held: “On 
the death of a partner the law (apart from any statu¬ 
tory provision) gives to the survivor exclusive control 
of the property of the firm. He alone sues in his own 
name for the recoverv of debts. Grant v. Shurier, 1 

j i 7 

Wendall 452. The right of action in relation to all 
partnership demands is transferrable by his death to 
the survivor. Murray v. Mnnford, 6 Cowan 442i 
The same rule applies in Oregon, in which statq the 
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property was located upon which the joint adventure 
was conducted. 

In Biggin v. Investment Company, 31 Ore. 35, the 
Court held: 

“The dissolution of a partnership by the mu¬ 
tual consent of all its members does not destroy 
the firm identity, which, in contemplation of law, 
continues to exist until its debts are paid and its 
affairs are wound up. Brown’s Executor v. Hig¬ 
ginbotham, 27 Am. Dec. 618; Gannett v. Cunning¬ 
ham, 34 Me. 56. 

As a corallary from this rule it necessarily fol¬ 
lows that each partner, after the dissolution of the 
firm of which he is a member, has the same power 
to collect debts due the firm, unless he has assigned 
his interest therein, that is possessed by a partner 
in the ordinary course of the partnership busi¬ 
ness.” 

It is evident that this same rule would equally ap¬ 
ply upon dissolution of a copartnership by the death 
of one of the partners. 

For additional authorities sustaining the rule in 
other jurisdictions, see Clark v. Howe, 23 Me. 561, 
where it is held that the surviving partner, only, can 
sue upon a claim of the original partners. Also Cal¬ 
vert v. Marlow, 18 Ala. 73, where the rule is announced 
that the surviving partner is legally entitled to the 
choses in action and assets of the partnership, as well 
against the representatives of the deceased partner as 
all other persons. Lindley on Partnership, p. 591, an¬ 
nounces the rule in the following language: “On the 
death of a partner the surviving members of the firm 
are the proper persons to get in and pay its debts.” In 
Berry v. Harris, 22 Md. 31, it is held that the property 
and debts of one partner vest in the survivor and may 
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in a proper case be attached by his individual credi¬ 
tors. 

The Rule Announced in the Case of Ickes v. Cuyuna 
Mining and Investment Company Does Not Apply 
Here. I 


In the Cuyuna case—speaking of the rigbjts of a 
voluntary transferee—this court said that thqse War 
Minerals Relief claims were mere gratuities and did 
not constitute legal claims or vested rights thht could 
be enforced by any tribunal and hence were incapable 
of conveyance, even by operation of law. 

Assuming for the sake of argument that the ;rule an¬ 
nounced applies equally to claims involuntarily trans¬ 
ferred, as in the case of Crowley, Receiver, y. Ickes, 
No. 6537, recently argued before this Court; the rule 
would be of no avail in the case at bar for th^ reason 
that there has been no transfer of the claim in any de¬ 
gree. The original partnership claim is still before the 
Secretary. It is true that Appellant contends that a 
transfer as to the interest of the deceased partner 
should be made; that Appellee has been dilatory in not 
amending or curing the title of the petitioner. But 
these arguments are in point only in that Appellee 
should amend for the purpose of showing Appellant 
that the claim had been transferred in part so that he 
could further argue that “it had been transferred” 
and hence subject to denial under the Cuyuna Invest¬ 
ment Company rule. But Appellee has had no good 
reason to amend to show that the claim had in part 
been transferred, for the simple reason that there has 
been no transfer. The original claim stands. Upon 
adjustment and payment of the admitted errors there¬ 
in the surviving partner will make necessarily a proper 
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accounting to the administrator of the deceased part¬ 
ner’s estate as td the partnership asset that was not 
known at the date of the death of said partner. 

If the legal representatives of the estate of the de¬ 
ceased partner, Seagrave, were the petitioners in this 
claim, this Court could possibly hold that the rule an¬ 
nounced in the Cuvuna Investment Co. case would bar 
the claimants from relief. But the legal representatives 
of the deceased partner are not parties hereto or seek¬ 
ing relief herein. They are not necessary parties to 
this proceeding nor even proper parties. The claim 
from its inception has been a partnership claim. There 
has been no change in the title to the claim, which, at 
all times, before and since the death of the copartner, 
Seagrave, has been a partnership affair. Before his 
death, either partner, for the benefit of the copartner¬ 
ship, could present and prosecute the claim. It was 
so presented originally by Seagrave, now deceased, for 
the benefit of the two partners, and the identical items 
now at issue were included in the original claim. No 
objection was interposed by the Secretary to the pres¬ 
entation of the original claim by Seagrave during his 
lifetime for the benefit of the copartnership. The co¬ 
partnership was recognized. What legal or equitable 
objection can now be raised to the presentation of the 
unliquidated remainder of said claim by the surviving 
partner? 

There is No Conveyance by Operation of Law Involved 
in the Instant Matter as in the Cuyuna Case. 

Upon Seagrave’s death his interest did not pass to 
and vest in his legal representatives by operation of 
law. The title to the claim remained where it had al¬ 
ways been,—in the partnership. Seagrave’s death did 
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not destroy the firm identity, which, in contemplation of 
law continued to exist until its affairs were wopnd up, 
its assets and choses in action collected and its debts 
paid. The surviving partner, Gazzam, after the disso¬ 
lution of the partnership by the death of Seagrave, had 
the same right to prosecute the claim for the benefit of 
the copartnership as he had before Seagrave’s death. 
(See Rig gin v. Investment Co., 31 Or. 35 supra.) 

Upon the death of Seagrave, all the personal estate 
and assets of the copartnership, including choses in 
action, vested in the surviving partner for thejbenefit 
of the partnership account. There was not cohveyed 
by operation of law any new right on the part; of the 
surviving partner to prosecute Seagrave’s separate 
interest in the claim, as Seagrave had no separate in¬ 
terest therein, but the death of Seagrave merely fixed 
the right and duty of the surviving partner to!collect 
the claim for the benefit of the copartnership and wind 
up its affairs. It was and is not a divisible claim so 
that one half thereof could be prosecuted by Seagrave 
and the other half by Gazzam. It was not divisible so 
that Seagrave’s one half thereof would pass to and 
vest in his legal representatives by reason of his death. 
The claim was an entity and belonged to the partner¬ 
ship as such. The legal representatives of Seagrave 
had no interest or estate therein and could assert none. 
Dyer y s Admr. v. Morse, supra . i 

For further authorities supporting the abov^ con¬ 
tentions see Bischoffsheim v. Baltzer, 20 Fed. 890!; Case 
v. Abell, 1 Paige Oh. 398; Brown’s Executor v. ’Higgin¬ 
botham, 27 Am. Dec. 618; Berry v. Harris, 22 Md. 31. 

In Berry v. Harris, it was held that after the death 
of one partner the survivor has the legal right to the 
partnership effects, but is in equity considered as a 
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trustee to pay the partnership debts, and to dispose of 
the effects of the concern. The instant claim was a 
partnership effect and upon the death of Seagrave, 
Gazzam had the legal right to such effect, not by any 
operation of law but by reason of the fact that the 
claim always was and now is, in contemplation of law, 
a copartnership claim. As held in Barlow v. Coggan, 
supra , the surviving partner “alone sues in his own 
name for the recovery of debts. Grant v. Shurter. 1 
Wendall p. 452. The right of action in relation to all 
partnership demands is transferred by his death to the 
survivor. Murray v. Mnneford, 6 Cowen, p. 442. As 
the executor of the deceased does not exceed to the 
partnership effects, he has no funds derived from the 
partnership to meet partnership obligations and the 
law confines the Remedy of the creditors of the firm to 
the survivor.” 

The contention by the Secretary that this claim is 
divisable and that each of said copartners is entitled 
to only one half thereof, and that the claim of Seagrave 
to his portion became extinguished by his death, is 
unsound and the fallacy of such an argument is read¬ 
ily apparent. If Gazzam should successfully conclude 
the prosecution of the claim as to only one half thereof, 
as a matter of law, if the partnership had no indebted¬ 
ness, he would be required to account to the legal 
representatives of Seagrave for one half of such one 
half. The Secretary could as consistently contend that 
this one fourth could not vest in the legal representa¬ 
tives of Seagrave, as the one half discussed. This 
would leave one eighth to be accounted for by Gazzam 
to the legal representatives of Seagrave. Why would 
not one half of this one eighth be subject to the same 
rule. The argument, if extended, leads to an absurdity. 
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The Secretary may as well contend that thq entire 
claim became a nullity on the death of Seagraye as to 
claim that the surviving partner does not h^ve the 
right to prosecute the claim for the benefit of jthe co¬ 
partnership. 

Payments Under the Relief Act Are Not “IVjere 

Gratuities.” j 

Counsel for the Secretary contends that as payments 
under the Relief Act are ‘ 4 mere gratuities”, ttyey are 
“not transferable even by operation of law”. 

Notwithstanding the language of this Court in the 
Cuyuna Investment Company case we contend that (1) 
the opinion in this case is in specific application to it 
only and (2) that the language quoted from the opin¬ 
ion cannot be consistently applied to all thes,e War 
Minerals claims in the light of legislative and legal 
history in the premises. 

The Relief Act of 1919 is an integral part of the Act 
approved October 5, 1918 (40 Stat. 1009) which pro¬ 
vided the appropriation for payment of the claims. 
The Act of October 5, 1918—for two vears a^ter its 
approval—gave claimants the right to “just compen¬ 
sation” from the administrator or in the event of dis¬ 
agreement, the right to go into any Federal Coprt for 
a determination of the damages suffered. 

For the quicker disposal of claims, the Relief Act of 
March 2, 1919, was passed under which the Secretary 
was authorized to pay net loss to qualified claimants, 
etc. and “no appeal to any court” was permitted. 

Thereafter Logan Rives alleged that his claim had 
been improperly adjudicated; that the Secretary had 
not recognized his real property loss. The Supreme 
Court of the District of Columbia and this Coprt af- 
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firmed the contention but the Supreme Court reversed 
in Work v. Rives (267 U. S. 175). 

The question before the Supreme Court was not 
whether War Minerals Relief claims were gratuities 
or not. The question was whether the Courts had 
jurisdiction. The reference in the Rives’ opinion to 
the claims being in the nature of “gratuities based 
upon equitable and moral considerations” “United 
States v. Realty Company, 163 U. S. 427, 439; Allen v. 
Smith, 173 IT. S. 389, 402,” was simply Obiter Dictum. 
And because of this Obiter the Secretary argued be¬ 
fore this Court and the Supreme Court in the Vindi¬ 
cator and Chestatee cases in 1932 that he could not be 
reversed on errors of law in adjusted claims because 
he had settled and paid these “gratuities” (“Mere 
gratuities” came later). But both Courts in the opin¬ 
ions reversing the Secretary in these cases gave scant 
weight, if any weight at all, to the “gratuity” argu¬ 
ment; if we may judge by the respective opinions, 

neither of which made anv reference whatever to the 

* 

Secretary’s argument regarding “gratuities”. 

Then with a new Secretary in office, the old discred¬ 
ited argument cropped up again in a new set of cases 
and it finally obtained recognition in the opinion of 
I ekes v. Cuyuna, 69 Fed. (2d) 662 as a “mere gratu¬ 
ity”. 

We have made a minute search of the legislative his¬ 
tory to find if possible any proof or expression therein 
that would justify the expression “mere gratuities” 
and have been unable to find one. The legislative his¬ 
tory’ in the form of Committee Reports, Hearings, etc. 
indicate only that it was the desire of the Congress 
to pay claimants their “net losses” suffered, in “jus¬ 
tice and equity”. We have also carefully perused the 
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opinions of the Courts in War Minerals cases! decided 
prior to the lakes v. Cuyuna Investment Co. case in an 
effort to find language that would justify the! expres¬ 
sion “mere gratuities’’ and find no reference whatever 
excepting in the Work v. Rives case already mentioned. 

The awards in these War Minerals claims j are for 
services performed and money expended by the claim¬ 
ant under implied contracts with the United! States. 
There is no question about this. Wilbur v. Vindicator, 
284 U. S. 281. 

But even if it be admitted for argument oply that 
the payments under the Relief Acts as amended are 
“mere gratuities”, we contend that each qualified 
claimant and his involuntary transferee has an equi¬ 
table interest in the fund appropriated for the said 
payments. The gratuitous act if any was thq action 
of Congress in passing the Relief legislation, not in the 
payments made thereunder. 

The Relief Act was approved to enable the!United 
States to pay its moral debts to certain of its citizens 
and this liability continues to the said citizens legal 
successors or transferees under the provisions, of sec¬ 
tion 3477 of the Revised Statutes. 

It is true that the language of the Relief Act does 
not say that the Secretary shall pay executors, |admin¬ 
istrators, heirs, and assigns of the “persons, firms, or 
corporations” who may become qualified claimants but 
the Act does recite that “executors, administrators, 
heirs, and assigns” of any party who has received a 
peccant payment of a claim shall make restitution to 
the United States. ! 

The Relief Act was hurriedly drafted at a thijrd con¬ 
ference-committee meeting and it is reasonable to be¬ 
lieve that the conference-committee knowing |of the 
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provisions of the Revised Statutes 3477 and in the be¬ 
lief that the claims would be promptly settled over¬ 
looked including in the language of the Bill a direction 
to the Secretary to include legal successors of claim¬ 
ants. But whatever the reason mav be for the non- 

•/ 

inclusion of the language directive to the Secretary to 
pay “executors, administrators, etc.” the fact that 
these parties should, if called upon, pay or refund any 
amount wrongly paid fixes conversely we hold, the in¬ 
tention of Congress to acknowledge involuntary trans¬ 
ferees as being qualified for awards under the Act. 

But here the claim is that of a partnership, an orig¬ 
inal claimant which still exists notwithstanding the 
fact that one of the members of the copartnership has 
died. In it the Secretary during 1919-1924 made 
wrongful adjustments owing to his construction of the 
law. The court below has held that these errors should 
be corrected and we contend that the Secretary’s view 
that only a partial award on the adjustment of the 
errors should be made owing to the death of one part¬ 
ner is unsound. If the Secretary’s view that a pro¬ 
rata adjustment should be made to cover the share only 
of the surviving partner because of his construction of 
the Relief Act then it would be just as logical for him 
to rule that an original corporation claimant could only 
succeed as to a pro rata of loss held by the surviving 
stockholders measured by the stockholdings at the time 
the original claim was filed in 1919. The Secretary has 
not yet adopted this view as a collateral construction 
of his gratuity theory and we do not expect him to not¬ 
withstanding the fact that since the Cuyuna Invest¬ 
ment Co. opinion referred to he has withheld awards 
to involuntary transferees in the form of executors, 
and administrators of deceased personal claimants, to 
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duly qualified trustees of defunct corporations | and a 
pro rata of partnership claims where a member or 
members has passed away. 

This Claim Was Not a Partnership Asset at the Date 
of Seagrave’s Death. The Act Conferring Rights 
Had Not Then Been Approved. 

Mr. Seagrave died February 5, 1929. The A<it con¬ 
ferring rights was approved February 13, 1929. | 

This Court pointed out in the Cuyuna decisioja that 
prior to the date of the approval of the Act of 1929, no 
assets existed in regard to the adjusted claims lunder 
the TV ar Minerals Relief Act of 1919, which cotild be 
transferred. But the Act of 1929 gave all original 
claimants under the Relief Act of 1919 certain rights. 
The copartnership of Seagrave and Gazzam wias an 
original claimant. 

Appellant at page 6 of his brief suggests that the 
partnership may have terminated shortly before the 
Armistice, November 11, 1918. A glance at the ifecord 
in the Department of the Interior is sufficient io see 
that as late as January, 1925, a payment was made to 
the order of the partnership upon the partnership 
claim filed under the Act of 1919. And because the 
Court below adopted the view of this Court as to!these 
claims “not being transferrable by operation of ilaw” 
in the cited cases page 16 of Appellant’s brief (whether 
said transfers were voluntary as in the Cuyuna case 
or involuntary as in the matter of Laura Mathews v. 

I ekes) the contention has no place here. 


This case is one of a number said by Appellant !to be 
controlled by the rule announced in the Cuyuna Iiivest- 
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ment Company case. In this connection we feel that 
this rule has been strangely strained by the Secre¬ 
tary in the closing davs of the administration of these 
claims; that he has not distinguished the difference be¬ 
tween voluntary and involuntary transfers of claims 

* •> 

(or parts of claims) to the damage of many claimants’ 
heirs, and that an opinion of this Court is essential for 
his guidance; if he be wrong, that involuntary trans¬ 
ferees (who in many cases had to pay decedent’s 
debts) should be recognized. From 1919 until the 
Cuyuna decision in March, 1934, the Secretary had al¬ 
ways recognized heirs, administrators, trustees, etc., 
of deceased claimants or trustees of dissolved or de¬ 
funct corporations as proper persons to receive pay¬ 
ments under the 1919 Act. The official rulings show 
(S. Doc. 224, 70th Cong.) that the Secretary was ad¬ 
vised by his counsel on December 18, 1919, as to legal 
successors, as follows: 

“It should be remembered that section 3477, Re¬ 
vised Statutes, prohibits voluntary transfers and 
assignments of claims upon the United States be¬ 
fore the claim has been allowed, the amount due 
ascertained, and a warrant issued in payment. 
Under this statute, however, the courts have held 
that involuntary transfers and assignments are 
not prohibited. For instance, such a claim passes 
to an assignee in bankruptcy.” (See Erwin v. 
United States , 97 U. S. 392.) * * * * “In Price 
v. Forrest (173 U. S. 410), decided in 1899, the 
Supreme Court held that a claim against the 
United States passed to a receiver of the claimant 
appointed by a State court.” 
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CONCLUSION. 

It is submitted that the decree below is correct and 
should be affirmed. 

| 

Respectfully submitted, 


Irving E. Burdick, | 

T. S. Plowman, 

Attorneys for Appellee. 
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W. H. Seagrave and W. L. Gazzam, appellee 


APPELLANT’S REPLY MEMORANDUM 


This memorandum is filed pursuant to leave 
granted by the Court at the oral argument on 
March 5. 

It deals only with appellant’s third point (Brief, 
pp. 17-19) that, even if the Court should refuse; to 
apply the doctrine of nontransferability of War 
Minerals Relief claims, laid down in I ekes v. Cuy- 
una Mining and Investment Co., 63 App. D. C. 91, 
69 F. (2d) 662 (1934), cert. den. 293 U. S. 562 
(1934), still appellee here cannot receive an award 
in respect of his deceased partner’s share of ihe 
claim, because the record fails to disclose appellee’s 
right to any of the latter’s interest in the partner¬ 
ship assets. This point is, as heretofore explained, 



2 


based upon the provisions of the Washington 
statutes. 

The failure to consider herein any other points is 
not to be construed as an admission of any of ap¬ 
pellee’s contentions as to such points, but is due 
solely to a disinclination on the part of appellant to 
burden the Court with matter already discussed in 
the main brief, the inclusion of which herein might 
exceed the bounds of the Court’s permission to tile 
additional matter. 

Appellant argued in its brief (pp. 7-11, 17-19) 
that under the Washington Statutes (Remington’s 
Revised Statutes of Washington, Sec. 1458, 1461), 
administration of all the property of a partner¬ 
ship, one member of which had died, belonged, not 
to the surviving partner as such, but to the legal 
representative of the deceased partner or to the sur¬ 
viving partner as administrator of the partnership . 
The survivor, qua survivor, had no right to admin¬ 
ister the partnership property. 

Appellee, disputing this proposition, contends 
that Dyer v. Morse, 10 Wash. 492, 39 Pac. 138 
(1895), holds that substantially similar Washing¬ 
ton statutes for the settlement of partnership 
estates are in aid of the common law method of 
closing such estates, instead of in exclusion thereof, 
and that where no steps were taken to procure ad¬ 
ministration of the affairs of the partnership under 
the statute, the surviving partner had full power to 
settle its affairs (Appellee’s brief, pp. 4-5). 
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This contention, it is submitted, ignores the iital 
distinction between the Washington statute tjiere 
considered and the Washington statute in force at 
the time of Seagrave’s death. Consequently; the 
case is not an authority opposed to the Secretary’s 
argument in the instant case. 

In Dyer v. Morse, 10 Wash. 492, supra, an action 
to determine title to realty formerly held by a part¬ 
nership, the defendants, who claimed through a 
conveyance made by the surviving partner, pre¬ 
vailed over the plaintiff, who claimed through the 
legal representative of the deceased partner. The 
Court first discussed which statute governed the 
case. One partner had died in 1870, the debts were 
all paid before 1873, and the conveyances by;the 
surviving partner were not made until 1883. j It 
was held that the 1862 statute applied, rather tjbian 
the one passed in 1873 after the death of the first 
partner. | 

The Court went on to hold that the 1862 act was 
not in exclusion of the common law, because it gave 
the surviving partner no opportunity to put the 
statute in motion. But this reasoning could have 

no application to the 1873, or to the present lgw, 

! 

because both differ very substantially from the 1862 
statute under consideration in Dyer v. Morse, 10 
Wash. 492, supra. 

The 1862 law, which is printed in Appendix I, 

merely gives the surviving partner the right to re- 

! 

ceive the partnership property from the personal 
representative of the deceased partner, upon tender 






of a suitable bond. See Washington Laws 1862-63, 
pp. 225 et seq., Sec. 154. In the absence of such 
personal representative, the surviving partner is 
helpless. He is unable, as the Washington court 
pointed out, to set the machinery in motion; and it 
was therefore held in Dyer v. Morse, 10 Wash. 492, 
supra, that the 1862 law did not abrogate the sur¬ 
viving partner’s common law rights. 

But under the 1873 law, which is the analogue 
of the present statutory provision, the situation 
is entirely different. There the surviving partner 
may himself apply for the administration of the 
partnership property. Washington Laws 1873, pp. 
275 et seq., Sec. 121. In other words, he is enabled, 
fully enabled, to set the machinery in motion. He 
is not, in contrast to the situation previously ob¬ 
taining, a mere helpless onlooker. The reason for 
the continuation of the concurrent common law 
remedy no longer applying, that remedy falls too, 
and it necessarily follows that the statutory pro¬ 
cedure is exclusive. 

The law in force in 1929, when Seagrave died, is 
found in Remington’s Revised Statutes of Wash¬ 
ington, a current compilation, at sections 1458 to 
1461; these sections when enacted were Washing¬ 
ton Laws 1917, pp. 664-666, sections 88 to 91. 
Their close resemblance to the 1873 Law is demon¬ 
strated in the parallel column arrangement in 
Appendix II. 

The principal difference between the present law 
and that of 1862 is, just as in the case of the com- 







5 


parison between the 1873 law and that of 1$62, the 
circumstance that now the surviving partner is en¬ 
titled to apply for administration and thus em- 

i 

powered to set the machinery in motion. Reming¬ 
ton's Revised Statutes of Washington, Sejc. 1458. 
And while the statute speaks of an application 
within five days of the filing of inventory, it has 
been held that this limitation does not in any way 
prevent the making of an application before such 
filing. State ex rel . Keasal v. Superior Court, 76 
Wash. 291, 136 Pac. 147 (1913). | 

The contention just made, that the rule of Dyer 
v. Morse, 10 Wash. 492, supra , is without Applica¬ 
tion to the 1873 law or to the present statute, is 
fully supported by Hannegan v. Roth, 12 Wash. 65, 
40 Pac. 636 (1895), cited in appellant’s <|>riginal 
brief, where it was held that a deceased partner’s 
title to partnership really descended to his heir, and 
that the surviving partner’s interest was j merely 
equitable. The deceased partner had died subse¬ 
quent to 1873. This holding, it will be obse[rved, is 
precisely contrary to Dyer v. Morse, 10 Walsh. 492, 

i 

supra, decided the same year. In the Hdnnegan 
case, the Court said (p. 637 of 40 Pac.) : | 

* * * In this state the surviving mem¬ 
bers of a partnership are not even entitled 
to the custody and control of the partner¬ 
ship property, as such property is here sub¬ 
ject to administration by the 4 4 administrator 
of the partnership”, and he is entitled to the 
exclusive custody thereof. 


i 

i 
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The sharp difference in result between the two 
cases is still further emphasized by the circum¬ 
stance that, on rehearing in the Hannegan case, 
12 Wash. 695, 44 Pac. 256 (1S96), where the orig¬ 
inal decision was adhered to on the main point, two 
judges dissented on the authority of Dyer v. Morse, 
10 Wash. 492, supra . It follows that, while the 
Dyer case may still be authority as to the effect of 
the 1862 law therein considered, it has no applica¬ 
tion in so far as the 1873 statute and its successors 
are concerned, or else must be considered as over¬ 
ruled. 

Consequently, appellant submits that, under the 
Washington law at the time of Seagrave's death, 
only Seagrave’s personal representative or the 
statutory “administrator of the partnership” could 
succeed to the partnership property, and that there¬ 
fore Gazzam, as surviving partner without more, 
was not entitled to administer the partnership 
assets. 

It follows that, even if appellant’s first two con¬ 
tentions are rejected by the Court, still this appeal 
must succeed because of appellee’s lack of authority 
to maintain the original petition. 

Respectfully submitted. 

Nathan R. Margold, 

Solicitor, Department of the Interior . 

Frederick Bern ays Wiener, 

Assistant Solicitor, 
Department of the Interior . 

Attorneys for Appellant . 



APPENDIX I 


■Washington Laws, 1862-63 (pp. 225-227). 

Sec. 153. The executor or administrator 
of the estate of any deceased member of a 
co-partnership shall include in the ihven- 
tory, which he is required by law' to return 
to the probate court, the whole of the part¬ 
nership property, goods, chattels, rights, 
and credits appraised at their true valpe as 
in other cases, but the appraisers shall carry 
out in the footing an amount equal only to 
the deceased’s proportional part of tl}e co¬ 
partnership interest. 

Sec. 154. The co-partnership property 
thus appraised shall remain with, or pe de¬ 
livered over, as the case may be, to tho sur¬ 
viving partner or partners, w T ho may be dis¬ 
posed to undertake the management thereof, 
agreeably to the conditions of a bond w'hich 
he or they shall be required to give to the 
territorv of Washington, in such sum and 
with such securities as are required in other 
cases of administration. 

Sec. 155. The condition of such bond 
shall, in substance, be as follows: 

The condition of the above bond is, that if 
A. B., or A. B. and C. D., surviving partner 

or partners of the late firm of--, 

shall use due diligence and fidelity in closing 
the affairs of the said co-partnership, apply 
the proceeds thereof tov’ards the paypaent 
of the co-partnership debts, render a true ac¬ 
count on oath to the probate court, whenever 
required so to do by said court, of all the 
co-partnership affairs, and pay over wdthin 
one year, unless a longer time be allowed 

( 7 ) ! 
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by the probate court, to the executor or ad¬ 
ministrator the excess, if anv there be be- 
yond satisfying the partnership debts, then 
this bond shall be void, otherwise remain in 
full force. 

Sec. 156. It shall be the duty of the sur- 
viving partner undertaking the management 
of the co-partnership property, within thirty 
days after he shall assume the management 
thereof,, unless longer time is allowed, and 
whenever ordered by the court, to return 
upon oath to the court a full and complete 
inventory of all property and demands of 
every kind belonging to said co-partnership, 
and a list of all the indebtedness and obli¬ 
gations of said co-partnership, whether due 
or to become due. And he shall proceed with 
due diligence to close up the affairs of such 
co-partnership by selling the property, real 
or personal, collecting the demands and pay¬ 
ing the debts in the same manner as the 
estates of deceased persons are closed up; 
and shall, from time to time, as the court 
may order, render to the court an account 
of his doings in the premises, and when the 
co-partnership business is fully settled up, 
he shall render his final account in the same 
manner as administrators are required to do. 
The probate court shall have the same au¬ 
thority to compel the return of inventories 
and accounts from such surviving partner, 
to order the sale of real and personal estate, 
and direct the mode thereof, to pay co-part¬ 
nership debts, to adjudicate in all matters 
pertaining to such co-partnership estate as 
in case of ordinary administration and 
parties interested shall have like remedies 
upon the bond or otherwise against such sur¬ 
vivor for his neglect or misconduct, as may 
be had against administrators; Provided, 




That nothing in this act contained shaljl im¬ 
pair the right of parties interested to pro¬ 
ceed against such survivor as they might 
have done, had this act not been passed^ and 
whenever any notes, obligations, or icon- 
tracts, upon which any other person than the 
deceased may be liable, are on file in the pro¬ 
bate court, the person having a right to 
prosecute them, his lawful agent or attorney, 
may, with the permission of the said court, 
take them from the files, giving a receipt 
therefor, and leaving upon file a copy! cer¬ 
tified to be correct by the judge. 

Sec. 157. In case the surviving partner or 
partners, having been duly cited for that pur¬ 
pose, shall all neglect or refuse to givb the 
bond required in this act, the executor or 
administrator on the estate of such deceased 
partner, on giving a bond as provided hp the 
following sections, shall forthwith take the 
whole partnership estate, goods, chattels, 
rights, and credits, into his own possession, 
and shall be authorized to use the name of 
the survivor or survivors in collecting the 
debts due the late firm, if necessary, j and 
shall, with the partnership property, | pay 
the debts due from the late firm, and return 
or pay to the survivors his or their propor¬ 
tion of the excess, of any. 

Sec. 158. Before proceeding to administer 
upon such partnership property, as pro¬ 
vided in the preceding section, such execjutor 
or administrator shall be required by the 
probate court to give further bond tb its 
satisfaction, conditioned that he will faith¬ 
fully execute his trust according to law, 
which bond may be enforced like othef ad¬ 
ministration bonds. 

Sec. 159. Every surviving partner, oh the 
demand of any administrator of a deceased 
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partner, shall exhibit to the appraisers the 
partnership property belonging to the firm 
at the time of the death of such deceased 
l^artner, for appraisement; and in case of 
the administration thereof shall devolve 
upon such administrator, the said survivor 
or survivors shall surrender to him, on de¬ 
mand, all the property of such partnership, 
including their books, papers, and all neces¬ 
sary documents pertaining to the same, and 
shall afford him all reasonable information 
and facilities for the execution of his trust. 

Sec. 160. Every surviving partner who 
shall neglect or refuse to comply with the 
provisions of the preceding section, may be 
cited for such neglect or refusal, to appear 
before the probate court; and unless he 
comply with such provision, or show suf¬ 
ficient cause for his omission, the probate 
court may commit him to the jail of the 
county, there to remain until he comply or 
be discharged by due course of law. 

Sec. 161. The provisions of the foregoing 
sections of this act, shall not be so construed 
as to entitle the surviving partner of a de¬ 
ceased member of a co-partnership, to retain 
possession of partnership property, after the 
executor or administrator of such deceased 
partner, or any person having an interest 
in a just administration of his estate, shall 
make and file with the probate judge an affi¬ 
davit that there is good grounds for believing 
that the estate of such deceased partner, or 
the creditors of such partnership, will be 
damaged thereby, unless such surviving part¬ 
ner, shall make, execute, and file a bond to 
the territory of Washington in the said pro¬ 
bate courts, with securities to be bv said court 
approved, embodying in substance the pro¬ 
visions of the bond; the form of which is 
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given in section one hundred and fifty-five 
of this act. 

Sec. 162. If the affidavit defined in the 
preceding section be made and filed as 
therein specified, it shall thereupop be the 
duty of said executor, or administrator, to 
give and file with said judge a sufficient 
bond, that he will forthwith take ppssession 
of such partnership property, and apply the 
same, or its proceeds, in payment of the debts 
due from the late firm, and that he wifi render 
to the survivor or survivors, his or their pro¬ 
portion of what remains after the payment 
of said liabilities, unless said surviving part¬ 
ner or partners shall forthwith comply with 
the provisions of the preceding section by 
giving his bonds as therein provided; 

Sec. 163. After the filing of the affidavit 
and bond mentioned in the preceding sec¬ 
tion by the executor or administrator, it shall 
be his duty forthwith to take possession of 
said partnership effects, and if possession 
thereof be withheld from him, he m^y, upon 
application to the probate court, have proc¬ 
ess directed to the sheriff, commanding him 
forthwith to seize such property an(jl deliver 
its possession over to said executor or admin¬ 
istrator. 


! 

! 


U. S. GOVERNMENT PRINTING OFFICE: 1936 








APPENDIX II 


WASHINGTON LAWS, 1873 (PP. 275-277) 

Sec. 120. The executor or administrator 
of a deceased person who was a member of 
a copartnership, shall include in the inven¬ 
tory of such person’s estate, in a separate 
schedule, the whole of the property of such 
partnership; and the appraisers shall esti¬ 
mate the value thereof, and also the value of 
such person’s individual interest in the part¬ 
nership property, after the payment or sat¬ 
isfaction of all the debts and liabilities of 
the partnership. 

Sec. 121. After the inventory is taken, the 
partnership property shall be in the custody 
i and control of the executor or administrator 
for the purposes of administration, unless 
the surviving partner shall within five days 
from the filing of the inventory, or such fur- 
: ther time as the court may allow, apply for 
the administration thereof, and give the 
bond therefor hereinafter prescribed. 

Sec. 122. If the surviving partner apply 
therefor, as provided in the last section, he 
! is entitled to the administration of the part¬ 
nership estate, if he have the qualifications 
and competency required for a general ad¬ 
ministrator. He is denominated an admin¬ 
istrator of the partnership, and his powers 
and duties extend to the settlement of the 
partnership business generally, and the pay¬ 
ment or transfer of the interest of the de¬ 
ceased in the partnership property remain¬ 
ing after the payment or satisfaction of the 
debts and liabilities of the partnership, to 
the executor or general administrator within 
six months from the date of his appoint¬ 
ment, or such further time, if necessary, as 
the court may allow. In the exercise of his 
powers and the performance of his duties, 
the administrator of the partnership is sub¬ 
ject to the same limitations and liabilities, 
and control and jurisdiction of the court, as 
a general administrator. 


REMINGTON’S REVISED STATUTES OF 
i WASHINGTON (CURRENT COMPILATION) 

Sec. 1458. Partnership property — Inven¬ 
tory—Rights of surviving partner .—The 
executor or administrator of the estate of a 
deceased person who was a member of a 
copartnership, shall include in the inventory, 
in a separate schedule, the whole of the prop¬ 
erty of such copartnership ; and the ap¬ 
praisers shall estimate the value thereof and 

also the value of such deceased person’s 
individual interest in the partnership 
property. 

The whole of the partnership property 

shall be administered bv such executor or 

* 

administrator, unless the surviving partner 
shall within five days from the filing of the 
inventory, or such further time as the court 
may allow, apply for the administration 
thereof. If he so apply, he shall be entitled 
to administer the partnership property if 
the court find him to be qualified. If letters 
of administration be issued to such partner, 
he shall give such bond as the court mav re- 
quire. He shall be denominated the ad¬ 
ministrator of the partnership and shall give 
such notice to the partnership creditors as 
general administrators are required to give 
and shall settle the partnership estate in the 
same manner as is or shall be provided for 
the settlement of estates of deceased persons 
except he shall account to the general exe¬ 
cutor or administrator for the interest of 
the deceased in the partnership property. 


Sec. 123. The bond of the administrator of 
the partnership shall be in a sum not less 
i than double the value of the partnership 
property, and shall be given in the same 
manner and be of the same effect as the bond 
l of a general administrator. 



Sec. 1459. Purchase of interest by surviv- 
0 f‘—JP / ]rotectxo'n affai/nst 1 , vab'il'\t\es. r l'he sur¬ 
viving partner, "whether he be administrator 
or not, shall have the right at any time to 
petition the court to purchase the interests 

oil 



i Sec. 124. In case the surviving partner is 
i not appointed administrator of the partner¬ 
ship, the administration thereof devolves 
upon the executor or general administrator, 
but before entering upon the duties of such 
administration, he shall give an additional 
bond in double the value of the partnership 
property. 

Sec. 125. Every surviving partner, on the 
1 demand of an executor or administrator of a 
deceased partner, shall exhibit and give in¬ 
formation concerning; the property of the 
partnership at the time of the death of the 

deceased partner, so that the same may be 
correctly inventoried and appraised; and in 
case the administration thereof shall devolve 
upon the executor or administrator, such 
survivor shall deliver or transfer to him on 
demand, all the property of the partnership, 
including all books, papers and documents 
pertaining to the same, and shall afford him 
all reasonable information and facilities for 
the performance of the duties of his trust. 

i Sec. 126. Any surviving partner who shall 
i refuse or neglect to comply with the require¬ 
ments of the last section, may be cited to ap- 
i pear before the court and unless he show 
cause to the contrary, the court shall require 
him to comply with such section in the par¬ 
ticular complained of. 

(53576—36 Followp.H.) 


tition being presented it shall be the duty of 
the court, in such manner as it may see fit, to 
learn and by order to fix the value of the 
interest of the deceased over and above all 
partnership debts and obligations, in such 
partnership personal property, and the 
terms and conditions upon which such sur¬ 
viving partner may purchase, and thereafter 
such surviving partner shall have the prefer¬ 
ence right for such length of time as the 
court may fix, to purchase the interest of 
such deceased partner at the price and upon 
the terms and conditions fixed by the court. 

It shall be the duty of the court to make 
such orders as it may deem proper or neces¬ 
sary to protect the estate of the deceased 
against any liability for partnership debts 
or obligations. 

i Sec. 1460. Survivor to operate business .— 
The court shall have authority, in instances 
where it is deemed advisable, to authorize the 
administrator of the partnership property 
to continue to operate any going business 
pending the settlement of the partnership 
estate or the purchase by the surviving part¬ 
ner of the interest of the deceased partner. 

Sec. 1461. Survivor failing to act. — In 
case the surviving partner is not appointed 
administrator of the partnership property, 
the administration thereof shall devolve 
upon the executor or administrator and 
the court shall have power to require the 
surviving partner to deliver the partnership 
property and evidences thereof to the admin¬ 
istrator or executor. 


